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REGULATORY AND TAX NEWSLETTER April 2018

Important Information: This newsletter has been prepared by the contributors and the Asian Association for Investors in Non-listed Real Estate Vehicles Limited (ANREV), to provide you 
with general information only. It is not intended to take the place of professional advice. In preparing this newsletter, the contributors did not take into account the investment objectives, 
financial situation or particular needs of any particular person. Before acting on the information provided in this newsletter you should consider whether the information is appropriate to your 
individual needs, objectives and circumstances. No representation is given, warranty made or responsibility taken as to the accuracy, timeliness or completeness of the information contained 
in this newsletter. Neither ANREV nor the contributors are liable to the reader for any loss or damage as a result of the reader relying on this information.
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Australia
Stapled structures under pressure

On 27 March 2018, Treasury released details of 
new integrity measures to address the sustainability 
and tax integrity risks posed by stapled structures 
and the broader concessions available to foreign 
investors.  The measures announced are intended 
to ensure that Australia’s tax system is fair and 
competitive to both local and foreign investors. The 
current policy settings are seen to allow foreign 
investors to achieve effective tax rates of between 0 
and 15 percent and so creating a tax bias in favour 
of these investors and in certain asset classes. 
Further details will be required in order to assess 
whether this package achieves its aim of creating 
a level playing field between local and foreign 
investors.

Some key aspects of interest to real estate investors 
include:

1. Negation of mit benefit from cross-staple 
payments
Managed investment trusts’ (MIT) income 
derived from cross staple rental payments, cross 
staple payments made under some financial 
arrangements such as total return swaps, or 
where the MIT receives a distribution from a 
trading trust will be subject to withholding tax at 
the company tax rate of 30 percent.

This is to ensure that MITs are not able to 
convert active income into rent and benefit from 
the lower MIT withholding tax rate. However, a 
‘small’ proportion of gross income from cross 
staple arrangements will be permitted.

MITs that have a non-controlling investment into 
a single trading trust (including some PPP and 
renewable investments) may now be subject to a 
30 percent rate of tax.

2. infrastructure
A concession is to be introduced to encourage 
“construction of nationally significant 
infrastructure” by allowing “new investment in 
economic infrastructure assets” approved by 
the Federal Government to qualify for the 15 
percent MIT withholding tax rate for a period of 
15 years. It is not clear whether this concession 
is limited to construction of new infrastructure 
assets only or if it could apply to a government 
recycling of its capital investments through the 
sale of a mature infrastructure asset in order to 
fund the construction of new infrastructure. After 
the 15 year period, a 30 percent tax rate will 
apply.

3. Real estate investment trusts
Traditional staples in the commercial and retail 
property sector largely earn income from third 
party rent and do not give rise to integrity 
concerns. This is due to the fact that stapled 
real estate investment trusts (REIT) investing in 
property in these sectors are not considered 
to be converting active income into passive 
income. Treasury have also accepted industry 
representations that a separate REIT regime is 
not required.

Certain property asset classes have involved 
a stapled structure that has a real estate 
asset being leased to a stapled company that 
operates the asset. This may include student 
accommodation, hotels and aged care facilities. 
Such arrangements will be subject to the 
restrictions outlined below. However, it would 
appear that if such assets are leased to a third 
party operator, the arrangements would fall 
outside Treasury’s announcement.

4. limitation of “double gearing” by foreign 
investors
The thin capitalisation “associate entity test” 
will be lowered from 50 to 10 percent for 
interests in flow-through entities such as trusts 
and partnerships. This measure is intended to 
prevent the potential tax benefits available to 
foreign residents from ‘double gearing’, by 
grouping ‘associate entities’ when working out 
the thin capitalisation limits. These measures will 
apply from 1 July 2018.

5. limitation of withholding tax exemption for 
pension funds
The withholding tax exemption for foreign 
pension funds from interest and dividend 
withholding tax will be limited to portfolio-
like investments (i.e. an ownership interest of 
less than 10 percent) and no influence over the 
entity’s key decision-making.

6. limitation of exemptions for sovereign 
investors
The sovereign immunity tax exemption will be 
limited to situations where sovereign investors 
have an ownership interest of less than 10 
percent and do not have influence over the 
entity’s key decision making. Treasury has 
also proposed a legislative framework for the 
sovereign immunity exemption, in contrast to 
the current regime which is applied on a case-
by-case basis but is not limited to investments of 
less than 10 percent.

Click here for further details. 

Source: KPMG, March 2018
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Foreign investment regulation in Australia

While the Australian Government generally 
welcomes foreign investment, certain types of 
investment proposals may be susceptible to review 
or require prior approval.

On 1 December 2015 a new inbound foreign 
investment regime came into force which repealed 
and replaced the former regime in its entirety. A 
number of important amendments have also been 
made to the rules since that time.

Key issues:

a) Foreign investors looking to invest in Australia 
need to assess whether the proposed investment 
requires notification under the foreign 
investment regime.

b) Whether or not an investment is notifiable 
depends on the nature and value of the 
investment and the identity of the investor.

c) Notification of foreign investment proposals 
are determined by the Australian Treasurer (on 
advice from the Foreign Investment Review 
Board), based on an assessment of whether the 
proposal is contrary to the national interest.

d) Criminal, civil penalties or other orders may be 
imposed on foreign investors who breach the 
rules, as well as any persons who knowingly 
assist a contravention.

For further details, please refer to briefing paper 
prepared by Clifford Chance discussing practical 
tips to help carry out the analysis.

Source: Clifford Chance, February 2018

Security of Critical Infrastructure Bill

In October 2017, the Australian Government 
(Government) released an exposure draft of the 
Security of Critical Infrastructure Bill 2017 (Cth) (the 
Bill) and associated Security of Critical Infrastructure 
Rules 2017 (the Rules) which seek to manage 
national security risks of sabotage, espionage 
and coercion posed by foreign investment and 
involvement in Australia’s critical infrastructure.

The Government is currently seeking views on the 
draft legislation, which (if passed) would (among 
other things) implement a critical infrastructure 
asset register (Register) and provide for a ministerial 
‘last resort’ power to make directions in relation to 
assets regulated by the legislation. The Bill will also 
impose various reporting obligations on owners and 
operators of critical infrastructure assets.

Stakeholders in critical infrastructure assets, 
particularly within the electricity, water and ports 
sectors (on which the Bill is primarily focussed) 
should familiarise themselves with and prepare for 
the anticipated legislative changes described in the 
Bill.

For further details, please refer to briefing paper 
prepared by Clifford Chance

Source: Clifford Chance, February 2018

China
China clarifies beneficial ownership 
requirements

The long awaited Announcement 9 has been 
released by the State Administration of Taxation 
of China (SAT). Effective from 1 April 2018, 
Announcement 9 replaces Circular 601 and 
Announcement 30, both of which are key circulars 
setting out the rules for foreign investors claiming 
tax treaty benefits on their Chinese-sourced 
dividends, interest and royalties (“passive income”). 
Announcement 9 provides additional guidance for 
taxpayers to determine their beneficial ownership 
(“BO”) status for the purpose of obtaining 
tax treaty benefits under China’s double tax 
agreements (“DTA”). The issue of Announcement 
9 demonstrates the SAT’s commitment to 
prevent tax treaty abuse by implementing Base 
Erosion and Profit Shifting (BEPS) Action Plan 6 
recommendations. 

The new Announcement includes a statement that 
the tax authorities can apply the principle purpose 
test (as incorporated into tax treaties through the 
MLI and the BEPS process) and domestic anti-
avoidance even where the recipient is the beneficial 
owner.

For further details, please refer to tax alert 
published by KPMG

Source: KPMG, March 2018
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http://www.cliffordchance.com/briefings/2017/08/foreign_investmentregulationinaustralia.html
http://www.cliffordchance.com/briefings/2017/10/security_of_criticalinfrastructurebll.html
https://home.kpmg.com/cn/en/home/insights/2018/03/tax-alert-14-hk-china-clarifies-beneficial-ownership-requirements.html
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State Council announces reduction to VAT 
rates and other significant VAT changes

Following the State Council meeting held on 28 
March 2018, an announcement was issued that the 
VAT rates would be adjusted as follows with effect 
from 1 May 2018. Although the announcement did 
not clearly mention that all the sectors subject to 
17% and 11% rates will be entitled to the newly 
reduced rates, i.e. 16% and 10% respectively, it 
is expected that leases of immoveable property 
currently subject to the 11% rate will be included in 
the reduction.  

For further details, please refer to tax alert 
published by KPMG

Source: KPMG, March 2018

China regulators jointly release new rules 
to narrow the use of regulatory arbitrage in 
the asset management industry

At the end of 2017, the People’s Bank of China 
(PBOC), together with various regulatory bodies 
and the State Administration of Foreign Exchange 
(SAFE), issued the Guiding Opinions on Regulating 
the Asset Management Business of Financial 
Institutions, formally soliciting public comments on 
this subject. The Guiding Opinions aim to unify the 
regulations over various current issues in the asset 
management industry.

The issuance of the Guiding Opinions herald the 
arrival of the “big asset management” era, with 
enhanced regulations in this area that are well 
coordinated and complete.

In the short-to medium-term, the issuance of the 
Guiding Opinions is likely to lead to a slowdown in 
the scale and growth of asset management products 
(AMPs) and pressure from structural adjustments 
will increase. However, in the long term, the 
issuance of the Guiding Opinions will accelerate 
asset management institutions’ efforts to transform 
their operating models, promote the development 
of differentiated business models, and effectively 
drive the overall development of the industry in an 
orderly and controlled manner.

For further details, please refer to the report 
published by EY.

Source: EY, January 2018

Hong Kong
Bill to amend provisions of Companies 
Ordinance to improve its clarity and 
operation gazetted

The Hong Kong Government has gazetted the 
Companies (Amendment) Bill 2018. The Bill is 
intended to amend certain provisions of the new 
Companies Ordinance to improve its clarity and 
operation and to further facilitate business in Hong 
Kong.

Amongst other things, the proposed amendments 
include expanding the scope for simplified 
reporting, updating the accounting-related 
provisions in the new Companies Ordinance 
to reflect the latest accounting standards, and 
streamlining and clarifying provisions to facilitate 
compliance.

The Bill will be introduced into the Legislative 
Council for its first reading on 25 April 2018.

Click here to download the press release from the 
GovHK.

For further details, please refer to the 
Companies (Amendment) Bill 2018.

Source: Companies Registry of Hong Kong,  
April 2018
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https://home.kpmg.com/cn/en/home/insights/2018/03/china-tax-alert-09.html
http://www.ey.com/Publication/vwLUAssets/ey-wealth-and-asset-management-point-of-view-jan-2018-en/$File/ey-wealth-and-asset-management-point-of-view-jan-2018-en.pdf
http://www.info.gov.hk/gia/general/201804/06/P2018040400352.htm
https://www.cr.gov.hk/en/publications/docs/es3201822148-e.pdf
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Hong Kong Significant Controllers Register

The Companies (Amendment) Ordinance 2018 
(Amendment Ordinance) enters into effect on 1 
March 2018, introducing a requirement for Hong 
Kong incorporated companies to identify and 
ascertain person(s) who have significant control over 
the company, and maintain a significant controllers 
register to be accessible by law enforcement officers 
upon demand. All in-scope Hong Kong companies 
will need to take immediate action to comply with 
the requirements.

Please click here to download the circular from 
Companies Registry of Hong Kong.

For further details, please refer to briefing paper 
prepared by Clifford Chance discussing practical 
tips to help carry out the analysis.

Source: Clifford Chance, February 2018

Revised anti-money laundering guidelines 
gazetted

The Securities and Futures Commission (SFC), the 
Hong Kong Monetary Authority (HKMA) and the 
Insurance Authority have gazetted their respective 
guidelines on anti-money laundering and counter-
terrorist financing. In addition, the SFC has gazetted 
its prevention of money laundering and terrorist 
financing guideline for associated entities. 

The guidelines have been revised to incorporate 
provisions which reflect the relevant amendments 
in the recently enacted Anti-Money Laundering and 
Counter-Terrorist Financing (Financial Institutions) 
(Amendment) Ordinance 2018.

These provisions are mainly related to the 
followings:

a) aligning the threshold of defining beneficial 
ownership from the current “not less than 10%” 
to “more than 25%”, having regard to the 
prevailing Financial Action Task Force (“FATF”) 
standard and international practice;

b) introducing flexibility to measures permitted 
to be taken for verifying a customer’s identity, 
in the light of technological development in 
the methods used by financial institutions for 
obtaining information relating to customers;

c) permitting financial institutions to rely on foreign 
financial institutions within the same financial 
group as intermediaries to carry out customer 
due diligence measures;

d) reflecting the current criteria relating to wire 
transfers Note 3 in the FATF recommendations 
by requiring the recording of basic information 
about a recipient and, where applicable, an 
intermediary institution involved in a transaction; 
and

e) changing the record-keeping period from “six 
years” to “at least five years”.

The revised guidelines came into effect on 1 March 
2018.

Click here to view the circular from Securities and 
Futures Commission

Source: Securities and Futures Commission, 
February 2018

5

http://www.cr.gov.hk/en/publications/docs/ec2-2018-e.pdf
http://www.cliffordchance.com/briefings/2018/02/hong_kong_companiesordinancethesignifican.html
http://www.sfc.hk/edistributionWeb/gateway/EN/circular/doc?refNo=18EC13
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Hong Kong introduces BEPS bill marking 
a significant step up in its transfer pricing 
enforcement regime

On 29 December 2017, the Inland Revenue 
(Amendment) (No. 6) Bill 2017 (BEPS bill) was 
gazetted (click here), thereby introducing a 
mandatory transfer pricing regime and anti-BEPS 
changes to Hong Kong.  The BEPS bill marks a 
significant step up in Hong Kong’s transfer pricing 
enforcement regime.

On the basis of the arm’s length principle, the Hong 
Kong government proposes fundamental transfer 
pricing rules which empowers the Inland Revenue 
Department (IRD) to adjust the profits or losses of 
an enterprise where the actual provision made or 
imposed between two associated persons departs 
from the provision which would have been made 
between independent persons and has created a 
tax advantage.

The draft legislation also introduces documentation 
requirements for groups of sufficient size.  Given 
the IRD’s recent focus, fund managers should 
ensure that fee allocations between different group 
companies are adequately documented.

For further details, please refer to tax alert 
published by KPMG

Source: KPMG, December 2017

Japan
New fund structure available for real estate 
investment in Japan

On 1 December 2017, amendments to the Real 
Estate Specified Joint Enterprise Act of Japan took 
effect. Under these amendments a new structure for 
investment in hard asset real estate (as opposed to 
trust beneficiary interests representing real estate) is 
made available.

Under the RE JE Act, this new structure is called a 
‘Qualified Special Exception Investor Business’ or 
tekikaku tokurei toushika gentei jigyo. While only 
certain types of investors can participate in a QSEIB, 
its availability increases the structural options 
available in respect of real estate investment in 
Japan.

Clifford Chance has prepared a briefing paper 
outlining the QSEIB and its impact on real estate 
investment in Japan. To view a copy of this 
briefing paper, please click on the PDF link below. 
Alternatively, you can access the briefing via the 
Clifford Chance website at the link below.

For further details, please refer to briefing paper 
prepared by Clifford Chance which outlines the 
QSEIB and its impact on real estate investment in 
Japan

Source: Clifford Chance, April 2018

Singapore
Singapore Budget: New stamp duty rates on 
real estate

Buyer’s Stamp Duty rate will be raised from 3% to 
4% and applied on the value of residential property 
in excess of $1 million. The revised rates will apply 
to all residential properties acquired on or after 20 
February 2018.

The Buyer’s Stamp Duty rates for non-residential 
properties remain unchanged.

Before 20 February 2018

Purchase Price or market Value of 
the Property

BSD 
Rates 

First $180,000  1%

Next $180,000  2%

Remaining Amount  3%

On or after 20 Feb 2018

Purchase Price or 
market Value of the 
Property

BSD 
Rates for 

residential 
properties 

BSD Rates 
for non-

residential 
properties 

First $180,000  1%  1%

Next $180,000  2%  2%

Next $640,000  3%
3%

Remaining Amount 4%

For further details, please refer to the Singapore 
Budget 2018.

Source: Inland Revenue Authority of Singapore
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https://home.kpmg.com/cn/en/home/insights/2017/12/tax-alert-24-hk-hong-kong-introduces-beps-bill.html
https://www.cliffordchance.com/content/cliffordchance/briefings/2018/04/new_fund_structureavailableforrealestat.html
http://www.iras.gov.sg/irashome/News-and-Events/Singapore-Budget/Budget-2018---Overview-of-Tax-Changes/
http://www.iras.gov.sg/irashome/News-and-Events/Singapore-Budget/Budget-2018---Overview-of-Tax-Changes/
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Singapore Budget: Announcement on 
S-VACCs

A tax framework for Singapore Variable Capital 
Companies (S-VACC) will be introduced to 
complement the S-VACC regulatory framework:

MAS will release further details of the tax framework 
for S-VACCs by October 2018.

Summary:

a) An S-VACC will be treated as a company and a 
single entity for tax purposes;

b) Tax exemption under Sections 13R and 13X of 
the ITA will be extended to S-VACCs;

c) 10% concessionary tax rate under the FSI-FM 
scheme will be extended to approved fund 
managers managing an incentivised S-VACC; 
and

d) The existing GST remission for funds will be 
extended to incentivised S-VACCs.

e) The conditions under the existing schemes in (b), 
(c) and (d) remain unchanged.

For further details, please refer to the Singapore 
Budget 2018.

Source: Inland Revenue Authority of Singapore

Historically, there have been limitations on having 
funds located in Singapore due to lack of a flexible 
corporate legal entity form. This will be corrected 
through the introduction of S-VACCs.

To understand more about the S-VACC, please 
refer to briefing paper and budget commentary 
published by PwC.

Source: PwC, 2017 & 2018

South Korea
The Korean National Assembly in December 
2017 passed a tax bill

The tax law revision includes a new tax bracket of 
more than KRW 300 billion with a 25% tax rate on 
top of the current rates. The newly amended tax 
rates has become applicable from the fiscal year 
commencing on or after January 1, 2018. 

tax Base Previous 
Rates

amended 
Rates

KRW 200 million or less 10% 10%
KRW 200 million ~ KRW 20 
billion 20% 20%

KRW 20 billion ~ KRW 300 
billion 22%

22%

More than KRW 300 billion 25%

As recommended by OECD (i.e. BEPS Action 4), the 
recent tax law revision provides a new regulation 
to restrict the deduction of interest expense for 
multi-national company. According to the revised 
tax law, in the case where a domestic company 
has transaction with a foreign related party, if 
net interest deduction claimed by the domestic 
company, other than financial institutions, exceeds 
30% of the adjusted taxable income (i.e. taxable 
income + tax depreciation expense for fixed assets 
and net related party interest expense), the excess 
amount may not be deductible for tax purposes.

Under the current thin capitalization rules, if 
the total amount of a Korean company’s debts 
obtained from a foreign controlling shareholder 
exceeds two times of the amount of the foreign 
controlling shareholder’s equity holding in the 
Korean company, the amount of interest expense 
incurred on the excess portion of such debts is not 
tax deductible. Under the tax law revision, interest 
expense deductions will be subject to the greater of 
limitation under the newly introduced law and the 
limitation under the current thin capitalization rule. 
This regulation will become effective from the fiscal 
year commencing on or after January 1, 2019.

Source: KPMG member firm in South Korea
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http://www.iras.gov.sg/irashome/News-and-Events/Singapore-Budget/Budget-2018---Overview-of-Tax-Changes/
http://www.iras.gov.sg/irashome/News-and-Events/Singapore-Budget/Budget-2018---Overview-of-Tax-Changes/
http://www.pwc.com/sg/en/asset-management/singapore-variable-capital-company.html
http://www.pwc.com/sg/en/budget-commentary/assets/bc2018.pdf
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UK
UK to tax gains made by non-residents on 
the disposal of UK immovable property from 
April 2019

The UK Budget on 22 November signalled a 
major change to the tax treatment of UK property 
investment, with the announcement that the capital 
gains tax exemption for non-residents will be 
abolished from April 2019. This may well have a 
significant effect on investment into UK real estate 
by non-residents.

For further details, please refer to tax alert 
published by KPMG

Source: KPMG, November 2017

U.S. 
Tax Cuts and Jobs Act

The president on December 22, 2017, signed 
into law H.R. 1, originally known as the “Tax Cuts 
and Jobs Act.”   The legislation (Pub. L. No. 115-
97) includes substantial changes to the taxation 
of individuals, businesses in all industries, multi-
national enterprises, and others.  As well as a 
reduction in the federal tax rate to 21%, the new 
rules introduce changes to the use of losses, 
restrictions on the deductibility of interest (an opt-
out is available for most real estate businesses 
provided they adopt the alternative depreciation 
system) and a base erosion ant-abuse tax.

For further details, please refer to report prepared 
by KPMG LLP about the new tax law in the United 
States. This report includes expanded discussions, 
analysis, and observations about provisions of the 
new tax law.

Source: KPMG, March 2018

Asia Pacific
Key tax issues at year end for real estate 
investors 2017/2018

International tax regimes are diverse, complex and 
variant, and are usually full of fixed dates, terms and 
deadlines. These dates, terms and deadlines need 
to be observed carefully in order to avoid penalties 
and to receive certain tax reliefs or exemptions. 
At year end these obligations become even more 
difficult to understand and fulfil, particularly for 
real estate investors with investments in numerous 
countries.

PwC published a report with gives investors and 
fund managers an overview of year-end to-dos and 
important issues in real estate taxation in 33 tax 
systems worldwide. Furthermore, it highlights what 
needs to be considered in international tax planning 
and the structuring of real estate investments.

(* Countries in Asia pacific covered: Australia, India, 
Indonesia, Japan and South Korea)

For further details, please refer to the report 
published by PwC.

Source: PwC, November 2017
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https://home.kpmg.com/cn/en/home/insights/2017/11/tax-alert-21-hk-uk-to-tax-gains-made-by-non-residents.html
https://home.kpmg.com/us/en/home/insights/2017/11/tnf-us-tax-reform-legislation.html
http://www.pwc.com/gx/en/tax/pdf/key-tax-issues-at-year-end-for-re-investors-2017-18.pdf
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ASEAN
Revised ASEAN Collective Investment 
Schemes (CIS) Framework

The Securities Commission Malaysia, the Monetary 
Authority of Singapore, and the Securities and 
Exchange Commission of Thailand have signed 
a Memorandum of Understanding to enhance 
the ASEAN Collective Investment Schemes (CIS) 
Framework. The Framework enables fund managers 
operating in one jurisdiction to offer funds 
constituted and approved in that jurisdiction to 
retail investors in the other two jurisdictions under a 
streamlined authorisation process.

The revised Framework, which incorporates 
feedback from extensive industry consultations, 
seeks to promote more cross-border offerings of 
ASEAN funds and allow fund managers to offer a 
broader range of fund products to investors in the 
region. The key enhancements to the Framework 
will:

a) enable a wider range of fund managers to 
participate in the framework by lowering 
qualifying criteria to US$350 million assets under 
management from the US$500 million;

b) shorten the time-to-market for the launch of 
funds, as the signatories have committed to 
reviewing within 21 calendar days a complete 
application from fund managers for the 
authorisation of a fund; and

c) give participating fund managers more flexibility 
to delegate the investment management of 
a fund by increasing from 20% to 100% the 
proportion of the fund’s assets that can be sub-
managed by a manager that is not regulated by 
a signatory.

The revised Framework took effect on 23 February 
2018.

For further details, please refer to the new set of 
“Standards of Qualifying CIS” which fund managers 
under the ASEAN CIS Framework have to adhere to.

Click here to download the media release.

Source: ASEAN Capital Markets Forum
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http://www.theacmf.org/ACMF/upload/standards_of_qualifying_cis.pdf
http://www.theacmf.org/ACMF/upload/26Feb2018.pdf

